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Isyerinde Abonelikli Miizik

Uygulamasindan Yayin ve Ceza
Sorumlulugu: Yargitay 7. Ceza
Dairesinin 05.05.2026 Tarihli Karari
Playing Music from a Subscription App on Business Premises and
Criminal Liability: The Decision of the 7th Criminal Chamber of the
Court of Cassation of 5 May 2026

isbu makale, bir kafede aylik abonelik licreti 6denen miizik uygulamasi
Gzerinden yapilan yayinin 5846 sayili Fikir ve Sanat Eserleri Kanunu'nun
(“FSEK”) 71 inci maddesinin birinci fikrasinda dlzenlenen sugu
olusturdugunu kabul eden Yargitay 7. Ceza Dairesinin 05.05.2026 tarihli ve
E. 2025/4040, K. 2026/5401 sayili kararini incelemektedir. Daire,
isletmecinin abonelik lcreti ddemekle telif bedelini de 6demis oldugu
yonlndeki savunmasini kabul etmemis, radyo ve televizyon yayinlarinda
kastin  bulunmadigina iliskin  ictihadin  abonelikli  uygulamalara
uygulanamayacadini belirtmis ve mahkimiyeti oy c¢okluguyla onamistir.
Karsi oy ise esasa dedil, delillerin elde edilme bigimine iliskindir. Makalede
kararin gerekgesi, dayandidi ictihat cizgisi ve isletmeler bakimindan
dogurdugu sonuglar ele alinmaktadir.

Kararda belirleyici 6lgiit, isletmecinin galinacak pargayi gérme, segme
ve degistirme imkanidir. Abonelik ticretinin 6denmesi, umuma agik
mabhalde temsil icin gerekli iznin yerine gegmemektedir.

GiRiIS - INTRODUCTION

Kafe, restoran, magaza ve spor salonu gibi isletmelerde mizik yayini gogunlukla
bir telefon veya tablete ylkli mizik uygulamasi Gzerinden yapiimaktadir. Bu
uygulamalarin dnemli bir kismi aylik abonelik tcretiyle kullaniimakta ve abonelik
Gcretinin 6denmesi, isletmeciler arasinda mduzik kullaniminin bedelinin de
6dendigi seklinde anlasilabilmektedir. Kanaatimizce kanuni sistem bakimindan
durum bundan farklidir. Bireysel abonelik, kural olarak aboneye muzigi kisisel
olarak dinleme imkani vermekte, isyerindeki mdisterilere dinletme iznini
kapsamamaktadir.

FSEK'in 24 Gincli maddesi, bir eserden dogrudan dogruya yahut isaret, ses veya
resim nakline yarayan aletlerle umumi mahallerde okumak, galmak, oynamak ve
gostermek gibi temsil suretiyle faydalanma hakkini miinhasiran eser sahibine
tanimaktadir. Ayni maddenin Gglincl fikrasina gore eser sahibi bir meslek
birligine Uye ise temsil hakki, yetki belgesinde belirttigi yetkiler gergevesinde
meslek birliginin yazili izni olmadan diger gercek ve tlzel kisilerce
kullanilamamaktadir. Kanunun 80 inci maddesi ise icraci sanatgilara, fonogram
yapimcilarina, film yapimcilarina ve radyo-televizyon kuruluslarina baglantil
haklar tanimaktadir. Umuma agik mahallerde mizik kullanimi ayrica 41 inci
maddede diizenlenmistir.
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This article examines the decision of the 7th Criminal Chamber of the
Court of Cassation dated 5 May 2026 (Docket No. 2025/4040, Decision No.
2026/5401), which held that playing music in a café through a music app
paid for by a monthly subscription constitutes the offence set out in
Article 71(1) of Law No. 5846 on Intellectual and Artistic Works (the “LIAW").
The Chamber rejected the operator's defence that paying the subscription
fee also covered the copyright royalties, stated that the case law on the
absence of intent in radio and television broadcasts cannot be applied to
subscription apps, and upheld the conviction by majority. The dissenting
opinion concerns the manner in which the evidence was obtained, not the
merits. The article discusses the reasoning of the decision, the line of
case law on which it relies and its consequences for businesses.

The decisive criterion in the decision is the operator's ability to see, choose
and change the track to be played. Paying the subscription fee does not
replace the permission required for public performance on premises open to
the public.

In businesses such as cafés, restaurants, shops and gyms, music is mostly played
through a music app installed on a phone or tablet. Many of these apps are used
against a monthly subscription fee, and operators may understand payment of that
fee to mean that the music use itself has also been paid for. In our opinion, the
statutory system leads to a different result. An individual subscription, as a rule,
allows the subscriber to listen to music personally and does not include permission
to play it to customers on business premises.

Article 24 of the LIAW grants the author the exclusive right to exploit a work by
performance, such as reciting, playing, acting or showing it in public places, either
directly or by means of devices transmitting signs, sounds or images. Under
paragraph 3 of the same article, where the author is a member of a collective
management organisation, the performance right cannot be used by other natural
or legal persons without the written permission of that organisation, within the
scope of the authority stated in the author's mandate. Article 80 of the Law grants
related rights to performers, phonogram producers, film producers and radio and
television organisations. The use of music on premises open to the public is
further regulated in Article 41.
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iNCELENEN KARAR - DECISION EXAMINED
A

Bilgisayarda depolanmis dosya

Radyo yayini

Radio broadcast File:

on a computer

7.CD-21.10.2021

E. 2021/14552, K. 2021/14322

YCGK - 28.01.2020
E. 2017/788, K.

. Sugun unsurlari olustu
Elements of the offence established

Somut olayda kast bulunmadig
kabul edildi

No intent found on the facts

Kast varsa ceza sorumlulugu dogabilir

Liability may a here ints

. Ceza sorumlulugu kabul edildi

Criminal liability established

Kast bulunmadigi kabul edildi

No intent found

KANUNDAKi DUZENLEME FSEK'in 41 inci maddesinin birinci fikrasi séyledir: “Girisi tcretli

veya Ucretsiz umuma agik mahaller; eser, icra, fonogram,
yapim ve vyayinlarin kullanim ve/veya iletimine iliskin 52 nci
maddeye uygun s6zlesme yaparak hak sahiplerinden veya Uyesi
olduklari meslek birliklerinden izin alir ve s6zlesmelerde yazili
mali hak demelerini bu madde hiikiimlerine gore yaparlar.”

STATUTORY PROVISION

Video paylasim platformu
Video-sharing platform (YouTube)

7.CD-29.11.2021
E. 2021/16988, K. 2021/15694

B Kast kabul edildi (TCK m. 21)

ntent established (TCC Ar

Abonelikli miizik uygulamasi

Subscription music

pp

7.CD - 05.05.2026

E. 2025/4040, K. 2026/540

. Radyo igtihadi uygulanmadi;
21) mahkdmiyet onandi

w not applied;
upheld

Radio

cor

Article 41(1) of the LIAW reads as follows: “Premises open to the
public, whether entry is paid or free, shall obtain permission from
right holders or from the collective management organisations of
which they are members by concluding a contract in accordance
with Article 52 concerning the use and/or transmission of works,
performances, phonograms, productions and broadcasts, and

15.10.2026

Bu izin alinmadan yapilan kullanim iki ayri sonu¢ dogurmaktadir. Hukuk
yoninden hak sahibi, FSEK'in 88 inci maddesi uyarinca sézlesme yapilmis
olsaydi isteyebilecedi bedelin veya rayi¢ bedelin en ¢ok Uc¢ kat fazlasini talep
edebilmektedir. Ceza ydniinden ise FSEK'in 71 inci maddesinin birinci fikrasinin
(1) numarali bendi, bir eseri, icrayl, fonogrami veya yapimi hak sahibi kisilerin
yazili izni olmaksizin temsil eden veya her tirll isaret, ses veya gorinti nakline
yarayan araglarla umuma ileten kisi hakkinda bir yildan bes yila kadar hapis veya
adli para cezasl 6ngdrmektedir. Bu suctan sorusturma ve kovusturma yapilmasi
FSEK'in 75 inci maddesi uyarinca sikayete baghdir.

shall make the economic right payments set out in the contracts
in accordance with this article.”

Use without this permission has two separate consequences. On the civil side,
under Article 68 of the LIAW the right holder may claim up to three times the fee it
could have requested had a contract been concluded, or up to three times the
market value. On the criminal side, Article 71(1X1) of the LIAW provides for
imprisonment of one to five years or ajudicial fine for any person who, without the
written permission of the right holders, performs a work, performance, phonogram
or production or communicates it to the public by any means transmitting signs,
sounds or images. Under Article 75 of the LIAW, investigation and prosecution of
this offence depend on a complaint.

Olay ve Yargilama Siireci

The Facts and the Proceedings

Olay, iki meslek birligi vekilinin Mugla Cumhuriyet Bassavciligina basvurusuyla
baslamistir. Sikayet dilekgesinde, bir kafede meslek birliklerinin repertuvarinda
bulunan icra, fonogram ve yapimlarin izin alinmaksizin umuma iletildigi ileri
slrllmUstlr. Cumhuriyet Bassavciliginin talimatiyla kolluk gérevlileri, katilan
vekili ve bilirkisi isyerinde tespit yapmistir. Tespite gore mdizik, isletmedeki
tablete yUklU bir uygulama Gzerinden ve tabletin bluetooth 6zellikli bir amfiye
baglanmasiyla calinmaktadir. Bir program araciligiyla yapilan tespitle, saat
15:52'de ve 15:56'da iki ayri eserin misterilerin kullandigi kapali alanda calindigi
belirlenmistir.

DEVINLAW.COM.TR / INSIGHTS ABONELIiKLI MUZIiK -

EKiM 2026 / SUBSCRIPTION MUSIC -

The case began with an application by counsel for two collective management
organisations to the Mugla Chief Public Prosecutor's Office. The complaint alleged
that performances, phonograms and productions in the organisations' repertoire
were being communicated to the public in a café without permission. On the
instructions of the Prosecutor's Office, police officers, counsel for the
complainant and an expert carried out an inspection at the premises. According to
the inspection, music was being played through an app installed on a tablet at the
business, with the tablet connected to a Bluetooth amplifier. Using a software
program, it was established that two different works were played at 15:52 and

15:56 in the indoor area used by customers.
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TARIH MERCI iSLEM VE SONUG

DATE AUTHORITY STEP AND OUTCOME

23.12.2022 Mugla Cumhuriyet Bassavciligi iki meslek birligi vekilinin sikayet dilekgesi

23.12.2022 Mugla Chief Public Prosecutor's Office Complaint filed by counsel for two collective management organisations

28.02.2023 Kolluk, katilan vekili, bilirkisi isyerinde tespit; iki eserin tablet ve amfi Gizerinden ¢alindiginin belirlenmesi

28.02.2023 Police, complainant's counsel, expert Inspection at the premises; two works found to be played through the tablet and
amplifier

16.06.2023 Bilirkisi Eserlerden birinin FSEK m. 3 anlaminda musiki eseri olduguna iliskin rapor

16.06.2023 Expert Report finding that one of the works is a musical work within the meaning of LIAW
Art. 3

30.10.2023 Uzlastirma Uzlasmanin saglanamamasi

30.10.2023 Mediation No settlement reached

11.01.2024 Mugla 3. Asliye Ceza Mahkemesi (E. 2023/673, K. 2024/15) Eylemin hukukiihtilaf niteliginde kaldigi gerekgesiyle beraat

11.01.2024 Mugla 3rd Criminal Court of First Instance (2023/673, 2024/15) Acquittal on the ground that the matter was a civil dispute

05.11.2024 izmir Bdlge Adliye Mahkemesi 11. Ceza Dairesi (E. 2024/489, K. 2024/2010) Durusma agcilarak beraatin kaldiriimasi; TCK m. 62/1, 53 ve 58 uygulanarak 10 ay

05.11.2024 izmir Regional Court of Appeal, 11th Criminal Chamber (2024/489, 2024/2010) hapis cezasi
Acquittal set aside after a hearing; 10 months'imprisonment under TCC Arts. 62(1),
53 and 58

05.05.2026 Yargitay 7. Ceza Dairesi(E. 2025/4040, K. 2026/5401) Oy ¢okluguyla onama

05.05.2026 Court of Cassation, 7th Criminal Chamber (2025/4040, 2026/5401) Upheld by majority

TABLO: YARGILAMA SURECININ KRONOLOUJISi (KARAR METNINDEN DERLENMISTIR) / TABLE: CHRONOLOGY OF THE PROCEEDINGS (COMPILED FROM THE DECISION TEXT)

Mahk(miyet, hak sahipligi belgesi sorusturma asamasinda dosyaya sunulan
eser yoninden kurulmustur. Karar metninde ikinci eser igin belge sunulup
sunulmadigina iliskin bir agiklama bulunmamaktadir. Kanaatimizce bu durum,
FSEK'in 75 inci maddesindeki sikdyet kosulunun uygulamadaki 6nemini
gostermektedir. Hilkme gdre hak sahiplerinin veya meslek birliklerinin haklarini
kanitlayan belgeleri sikdyet siresi icinde Cumhuriyet Bassavciligina
vermemeleri halinde kovusturmaya yer olmadigi karari verilmektedir. Yargitay 7.
Ceza Dairesi de 17.10.2024 tarihli ve E. 2023/8649, K. 2024/9081 sayil kararinda,
alti aylik sikayet siresi icinde hak sahipligine iliskin hukuken gecerli belgeyi
sunmayan sikayetcinin davaya katiima ve hikmi temyiz etme hakki
bulunmadigini belirtmistir.

incelenen kararda Daire ayrica, sugtan zarar gérmeyen ve davaya katiima hakki
bulunmayan ikinci meslek birliginin gerekceli karar basliginda katilan olarak
gosterilmesini, mahallinde duzeltilebilecek maddi yazim hatasi olarak
degerlendirmistir.

Sanik savunmasinda, uygulamaya her ay yaklasik 100 TL abonelik Ucreti
6dedigini, Gcret 6dedidi igin telifi de 6demis olacagini ve mizik yayinindan bir
kazang elde etmedigini belirtmistir. Temyiz asamasinda ise sug isleme kastinin
bulunmadigini, bir uygulamadan mizik galmanin su¢ oldugunu bilme imkaninin
bulunmadigini ve hakkinda 5237 sayili Tirk Ceza Kanunu'nun (“TCK") 30 uncu
maddesinin dérdinci fikrasinin uygulanmasi gerektigini ileri sirmistir. Sanik
ayrica, isyerine misteri gibi girerek izinsiz kayit alan kisinin kendisini dnceden
uyarmasi gerektigini savunmustur.

Dairenin Gerekgesi

The Chamber's Reasoning

02

Radyo ve Televizyon Yayiminda Kastin Bulunmamasi

Kararin anlasilmasi igin 6ncelikle Yargitay Ceza Genel Kurulunun (“Ceza Genel
Kurulu” veya “YCGK") radyo yayinlarina iliskin kararinin ortaya konulmasi
gerekmektedir. Ceza Genel Kurulu, 28.01.2020 tarihli ve E. 2017/788, K. 2020/34
saylli kararinda, bir markette internet radyosu yayininin hoparlér sistemiyle
musterilere dinletildigi olayi incelemistir. Kurul, eylemin sugun maddi unsurlarini

DEVINLAW.COM.TR / INSIGHTS

ABONELIKLi MUZiK - EKiM 2026 / SUBSCRIPTION MUSIC - OCTOBER 2026

The conviction was based on the work for which a document proving ownership of
rights had been submitted during the investigation. The decision text does not
state whether a document was submitted for the second work. In our opinion, this
shows the practical importance of the complaint requirement in Article 75 of the
LIAW. Under that provision, if right holders or collective management
organisations do not submit documents proving their rights to the Prosecutor's
Office within the complaint period, a decision of non-prosecution is issued. In its
decision of 17 October 2024 (2023/8649, 2024/9081), the 7th Criminal Chamber of
the Court of Cassation likewise stated that a complainant who does not submit a
legally valid document of ownership within the six-month complaint period has no
right to join the proceedings or to appeal the judgment.

In the decision examined, the Chamber also treated the listing of the second
collective management organisation, which had not been harmed by the offence
and had no right to join the proceedings, as an intervening party in the heading of
the reasoned judgment as a clerical error that could be corrected by the lower
court.

In his defence, the defendant stated that he paid a subscription fee of about TRY
100 per month for the app, that by paying this fee he must also have paid the
royalties, and that he earned nothing from playing music. On appeal, he argued
that he had no intent to commit an offence, that he had no means of knowing that
playing music from an app was a criminal offence, and that Article 30(4) of Turkish
Criminal Code No. 5237 (the “TCC") should be applied to him. He also argued that a
person who entered the premises posing as a customer and recorded without
permission should have warned him beforehand.

Absence of Intent in Radio and Television Broadcasts

To understand the decision, the ruling of the Criminal General Assembly of the
Court of Cassation (the “General Assembly”) on radio broadcasts must first be set
out. In its decision of 28 January 2020 (2017/788, 2020/34), the General Assembly
examined a case in which an internet radio broadcast was played to customersina
supermarket through a loudspeaker system. The General Assembly accepted that
the act fulfilled the material elements of the offence but concluded that the
mental element was not present.
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olusturdugunu kabul etmis, ancak manevi unsurun gergeklesmedigi sonucuna

varmistir.

CEZA GENEL
KURULUNUN
DEGERLENDIRMESI

THE GENERAL

Kurula gore “radyo kurulusunca yapilmakta olan yayin icerigine
muidahale yetkisi ve imkani bulunmayan sanigin”, katilanlarin
hak sahibi oldugu mizik eserlerinin “radyo kurulusunca
yayinlanacagini bilemeyecegdinden” kasten hareket ettigi kabul

TELIF HUKUKU / COPYRIGHT LAW - 15.10.2026

According to the General Assembly, it cannot be accepted that
“the defendant, who had neither the authority nor the means to
interfere with the content of the broadcast being made by the
radio organisation” acted with intent, since he “could not know

ASSEMBLY'S
ASSESSMENT

edilemez. Karar oy birligiyle verilmistir.

Ayni kararda Ceza Genel Kurulu iki tespitte daha bulunmustur. Birincisi, sugun
olusmasi igin genel kast yeterlidir ve failin gelir elde etme veya yararlanma gibi
Ozel bir kastla hareket etmesi gerekmemektedir. Bu tespit, sanigin mizik
yayinindan kazanc elde etmedigi yéniindeki savunmasinin ceza sorumlulugunu
ortadan kaldirmadigini géstermektedir. ikincisi, umuma agik mahal sahiplerinin
yalnizca yayin kuruluslarindan izin almasi yeterli dedildir. Eser sahibi, icraci
sanatgl, fonogram yapimcisi ve yayin kurulusundan ayri ayri yazili izin alinmasi
gerekmektedir. Bu nedenle radyo yayininda kastin bulunmadiginin kabul
edilmesi ceza sorumlulugunu ortadan kaldirmakta, izin yUikimliligini ve
hukuki sorumlulugu ise ortadan kaldirmamaktadir. Ceza Genel Kurulu kararinda
sanigin cezalandirimamasinin sebebi, somut olayda kastin bulunmamasidir.
Kanaatimizce isletmecinin hak sahibinin eserlerinin yayinlanacagini bildigi veya
bilmesi gerektigi durumlarda, 6rnegin meslek birliginin ihtarina ragmen izinsiz
radyo yayinini sirdirmesi halinde, kastin varli§i kabul edilebilecek ve radyo
yayini bakimindan da ceza sorumlulugu dogabilecektir.

Abonelikli Uygulamanin Radyoedan Ayriimasi

Daire, incelenen kararda bu igtihadin abonelikli mizik uygulamasina
uygulanamayacadgini  belirtmistir. ~ Uygulamanin  adi  karar  metninde
anonimlestirilmistir.

that [the works] would be broadcast by the radio organisation”.
The decision was unanimous.

In the same decision, the General Assembly made two further findings. First,
general intent is sufficient for the offence, and the offender need not act with a
specific intent such as generating income or deriving benefit. This finding shows
that the defendant's argument that he earned nothing from playing music does not
remove criminal liability. Second, it is not sufficient for owners of premises open to
the public to obtain permission only from broadcasting organisations. Separate
written permission must be obtained from the author, the performer, the
phonogram producer and the broadcasting organisation. Accordingly, the finding
that there was no intent in the radio broadcast removes criminal liability but does
not remove the obligation to obtain permission or civil liability. In the General
Assembly decision, the defendant was not punished because intent was absent on
the facts of the case. In our opinion, where the operator knows or ought to know
that the right holder's works will be broadcast, for example where it continues to
play radio without permission despite a warning from the collective management
organisation, intent may be found and criminal liability may also arise for radio
broadcasts.

Distinguishing the Subscription App from Radio

In the decision examined, the Chamber stated that this case law cannot be applied
to a subscription music app. The name of the app has been anonymised in the
decision text.

DAIRENIN GEREKCESI

THE CHAMBER'S
REASONING

‘[...] isimli uygulamanin radyo/televizyon yayinlari ile ayni
kapsamda degerlendirilemeyeceginde siiphe yoktur. Zira [...]
uygulamasi ile muzik dinleyen kullanicilar, bir sonraki ¢alacak
olan parcayi liste lzerinden gérme, segme, degistirme ve
dolayisiyla yayin akisini kontrol etme imkanina da sahip

“There is no doubt that the app named [...] cannot be assessed in
the same way as radio/television broadcasts. This is because
users listening to music through the [...] app are also able to see,
choose and change the next track to be played from the list and
thus to control the flow of the broadcast.”

bulunmaktadirlar.”

Gerekgede kullanilan 6l¢it yeni degildir. Yargitay 19. Ceza Dairesi, 03.06.2021
tarihli ve E. 2019/27607, K. 2021/6149 sayili kararinda, tablet Gzerinden YouTube
ile yapilan yayin igin ayni &lgutd kullanmistir. Yargitay 7. Ceza Dairesi de
29.11.2021 tarihli ve E. 2021/16989, K. 2021/15694 sayili kararinda, YouTube
kullanicilarinin “bir sonraki galacak olan parcayi liste (izerinden gérme, segme,
degdistirme ve dolayisiyla yayin akisini kontrol etme” imkanina sahip oldugunu
belirtmis ve TCK'nin 21 inci maddesindeki kastin bulundugunu kabul ederek
beraat kararini bozmustur. Daire, 2024 yilinda da bdlge adliye mahkemelerinin
YouTube yayinlarina iliskin bu yondeki gerekgelerini hukuka uygun bulmustur
(17.10.2024 tarihli ve E. 2023/8649, K. 2024/9081 sayili karar; 05.12.2024 tarihli
ve E. 2023/14457, K. 2024/11077 sayil karar). Yargitay 7. Ceza Dairesi, 21.10.2021
tarihli ve E. 2021/14552, K. 2021/14322 sayili kararinda ise bir spor salonunda
yapilan yaymnin, sanigin “yayin akisini kendisinin kontrol ettigi bilgisayarda
depolanmis eserler” ile yapildigini belirterek sucun unsurlarinin olustugunu
kabul etmistir.

Kanaatimizce kararin 6zelligi, bu 6lgltln Gcretli abonelikle kullanilan bir mizik
uygulamasina uygulanmasi ve abonelik Ucretinin 6denmesine dayanan
savunmanin sonuca etki etmemesidir. Daire bakimindan belirleyici olan, mizigin
hangi kaynaktan geldigi degil, isletmecinin yayin akisini kontrol etme imkanina
sahip olup olmadigidir.
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The criterion used in the reasoning is not new. In its decision of 3 June 2021
(2019/27607, 2021/6149), the 19th Criminal Chamber of the Court of Cassation
applied the same criterion to music played through YouTube on a tablet. In its
decision of 29 November 2021(2021/16989, 2021/15694), the 7th Criminal Chamber
likewise stated that YouTube users are able “to see, choose and change the next
track to be played from the list and thus to control the flow of the broadcast”,
found that intent within the meaning of Article 21 of the TCC was present, and
reversed the acquittal. In 2024 the Chamber again found lawful the reasoning of
regional courts of appeal to this effect concerning YouTube broadcasts (decision
of 17 October 2024, 2023/8649, 2024/9081; decision of 5 December 2024,
2023/14457, 2024/11077). In its decision of 21 October 2021 (2021/14552,
2021/14322), the 7th Criminal Chamber held that the elements of the offence were
fulfilled for music played in a gym, noting that it was played from “works stored on
acomputer whose broadcast flow the defendant himself controlled”.

In our opinion, the distinctive feature of the decision is that this criterion was
applied to a music app used under a paid subscription, and that the defence based
on payment of the subscription fee had no effect on the outcome. For the
Chamber, the decisive question is whether the operator was able to control the
flow of the broadcast, whatever the source of the music.

MAKALE / ARTICLE - 4



LAW & IP

Devin

YAYIN AKISINI

TELIF HUKUKU / COPYRIGHT LAW - 15.10.2026

BELIRLEYEN YARGITAY'IN SONUCU
MUZiK KAYNAGI WHO SETS THE COURT OF CASSATION'S ~ ORNEK KARAR
USIC SOURCE PLAYLIST OUTCOME EXAMPLE DECISION
Radyo yayini Yayin kurulusu Somut olayda kastin YCGK, 28.01.2020, E. 2017/788, K. 2020/34

Radio broadcast

Bilgisayarda depolanmis dosya isletmeci
Files stored on a computer Operator
YouTube isletmeci
YouTube Operator
Abonelikli miizik uygulamasi isletmeci
Subscription music app Operator

Broadcasting organisation

bulunmadigi kabul
edilmistir; kastin varligi
halinde ceza sorumlulugu
dogabilmektedir

No intent found on the
facts; criminal liability may
arise where intent exists

General Assembly, 28.01.2020, 2017/788, 2020/34

7.CD, 21.10.2021, E. 2021/14552, K. 2021/14322
7th CC, 21.10.2021, 2021/14552, 2021/14322

Sugun unsurlarinin
olustugu kabul edilmistir
Elements of the offence
found to be fulfilled

7.CD, 29.11.2021, E. 2021/16989, K. 2021/15694
7th CC, 29.11.2021, 2021/16989, 2021/15694

Kastin bulundugu kabul
edilmistir (TCK m. 21)
Intent found (TCC Art. 21)

Radyo igtihadi
uygulanmamis,
mahkamiyet onanmistir

7.CD, 05.06.2026, E. 2025/4040, K. 2026/5401
7th CC, 05.05.2026, 2025/4040, 2026/5401

Radio case law not applied;
conviction upheld

TABLO: MUZIK KAYNAGINA GORE YARGITAY KARARLARININ SONUCU (7. CD: YARGITAY 7. CEZA DAIRESI) / TABLE: OUTCOME OF COURT OF CASSATION DECISIONS BY MUSIC SOURCE (7TH

CC: 7TH CRIMINAL CHAMBER OF THE COURT OF CASSATION)

Abonelik Ucreti Odenmesi Savunmasi

Sanigin temel savunmasi, abonelik tcreti 6dedidi igin telif bedelinin de 6denmis
oldugu yoniindedir. Daire bu savunmayl ayrica tartismamis, sugun sabit
oldugunu belirtmekle yetinmistir. Ancak savunmanin karsilik bulmamasinin
dayanagi FSEK sisteminden anlasiimaktadir.

TEK PARGA, AYRI iZINLER / ONE TRACK, SEPARATE PERMISSIONS

ABONENIN KiSiSEL DINLEMESI
SUBSCRIBER'S PERSONAL LISTENING

Bireysel abonelik kapsar (kural olarak) - covered, as a rule

Platformun aldigi izin: istege bagh erisim

Permission obtained by the platform: on-demand access

Eser sahibi
Author

s6z, milzik- lyrics, music

FSEK m. 25

icraci sanatgi
i ||||"||||'|'|'"'"' e snate

icra- performance

FSEK m. 80
Tek parga

One track

Platformun aldig izin: istege bagl erisim

Permission obtained by the platform: on-demand access

Fonogram yapimcisi
Phonogram producer

ses kaydi - sound recording

FSEK m. 80

Platformun aldigi izin: istege bagl erisim

Permission obtained by the platform: on-demand access

The Defence of Having Paid the Subscription Fee

The defendant's main defence was that, since he paid the subscription fee, the
royalties had also been paid. The Chamber did not discuss this defence separately
and merely stated that the offence was proven. The reason the defence failed can,
however, be understood from the system of the LIAW.

iSYERINDE MUSTERILERE DINLETME
PLAYING MUSIC TO CUSTOMERS

Bireysel abonelik kapsamaz - not covered

yesi ise birligin yazili izni
Written permission of the CMO if the author is a member

FSEK m. 24, 24/3, 41

Ayriyaziliizin

Separate written permission

FSEK m. 41, 80

Ayniyaziliizin

Separate written permission

FSEK m. 41, 80

FSEK m. 20: Mali haklar birbirine bagl degildir; birinin kullaniimas digerini etkilemez. Umuma agik mahaller igin her

hak sahibinden ayri yazili izin gerekir (YCGK, E. 2017/788, K. 2020/34).

Art. 20: economic rights are independent of one another; the use of one does not affect the others. Premises open to the public need

separate written permission from each right holder.

SEMATIK; PLATFORM LISANS SOZLESMELERI KAMUYA ACIK DEGILDIR, TESPIT KANUNI SISTEME DAYANMAKTADIR / SCHEMATIC; PLATFORM LICENCE AGREEMENTS ARE NOT

PUBLIC, THE FINDING RESTS ON THE STATUTORY SYSTEM

FSEK'in 20 nci maddesi uyarinca eser sahibinin mali haklari birbirine bagl
dedildir ve bunlardan birinin tasarrufu ve kullanilmasi digerini etkilememektedir.
Baglantili haklar da Kanunun 80 inci maddesinde her hak sahibi icin ayri ayr
diizenlenmistir. Ceza Genel Kurulu da yukarida anilan kararinda, her bir hak
sahibinin hakkinin digerinden bagimsiz oldugunu ve umuma agik mahaller
bakimindan ayri ayri yazili izin alinmasi gerektigini kabul etmistir. Kanaatimizce

DEVINLAW.COM.TR / INSIGHTS

ABONELIKLi MUZiK - EKiM 2026 / SUBSCRIPTION MUSIC - OCTOBER 2026

Under Article 20 of the LIAW, the author's economic rights are independent of one
another, and the disposal or use of one does not affect the others. Related rights
are likewise regulated separately for each right holder in Article 80 of the Law. In
the decision cited above, the General Assembly also accepted that each right
holder's right is independent of the others and that separate written permission
must be obtained for premises open to the public. In our opinion, the permission a
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platformun hak sahiplerinden aldigi izin, kural olarak FSEK'in 25 inci maddesi ve
80 inci maddesi kapsaminda, eserlerin ve tespitlerin abonelerin sectikleri yer ve
zamanda erisimine sunulmasina iliskindir. Abonenin mizigi isyerinde musterilere
dinletmesi ise ayri bir kullanimdir ve FSEK'in 41 inci maddesi uyarinca ayrica izin
alinmasini gerektirmektedir. Platformlarin hak sahipleriyle yaptigi lisans
sOzlesmeleri kamuya acik olmadigindan bu tespit, somut so6zlesmeler
bakimindan dedil kanuni sistem bakimindan yapilmaktadir.

Platformlarin kullanim kosullari da bu yénde olabilmektedir. Ornegin Spotify'in
destek sayfasinda, hizmetin kullanim kosullari uyarinca yalnizca kisisel ve ticari
olmayan kullanim igin sunuldugu, bar, restoran, magaza ve okul gibi isyerlerinde
herkese acik olarak calinamayacadi belirtilmektedir. incelenen kararda
uygulamanin kullanim kosullari tartisiimamistir; bu nedenle kararin konusu olan
uygulamanin kosullari bakimindan bir tespitte bulunulmasi miimkin dedgildir.

Bolge adliye mahkemeleri bu konuyu daha dnce de ele almistir. izmir Bolge
Adliye Mahkemesi 11. Ceza Dairesi, 06.06.2017 tarihli ve E. 2017/509, K. 2017/993
sayill kararinda, sanigin Spotify aboneliginin “bireysel abonelik olup, ticari veya
isyeri aboneligi niteliginde” olmadigini belirterek ilk derece mahkemesinin beraat
kararini kaldirmis, sanik hakkinda adli para cezasina hiikmetmis ve hikmin
aciklanmasinin geri birakilmasina karar vermistir. Bu olayda ilk derece
mahkemesi, sanigin lcret Odeyerek mizik yayini yapmasi nedeniyle kast
unsurunun olusmadigini kabul etmisti. Gaziantep Bdlge Adliye Mahkemesi 12.
Ceza Dairesi ise 26.01.2017 tarihli ve E. 2017/78, K. 2017/78 sayil kararinda,
aboneligin bireysel mi yoksa ticari mi oldugu ve umuma acik yerlerde yayin
yapma hakkini kapsayip kapsamadigi arastiriimadan verilen beraat kararini
bozmustur. incelenen olayda istinaf incelemesini yapan daire de 2017 tarihli
karari veren izmir Bélge Adliye Mahkemesi 11. Ceza Dairesidir.

03

Assessment of the Decision

Kastin Konusu ve Hata

Ceza Genel Kurulu, 28.01.2020 tarihli kararinda sugun manevi unsurunu, failin
“Kanun kapsaminda korunan manevi, mali veya baglantili haklari ihlal ettigini
bilerek ve isteyerek” secimlik hareketlerden birini gergeklestirmesi olarak
tanimlamistir. Daire ise incelenen kararda radyo i¢tihadinin uygulanamayacagini,
isletmecinin c¢alinacak eseri gdrebilmesi, segebilmesi ve degistirebilmesi
lzerinden aciklamistir. Kanaatimizce bu yaklasim, isletmecinin hangi eserin
calindigini bilebilecegini géstermektedir. Ancak isletmecinin, bu eserin isyerinde
calinmasi igin gerekli iznin bulunmadigini  bilip bilmedigi sorusunu
cevaplamamaktadir.

Kanaatimizce burada iki ayri yanilgi birbirinden ayriimalidir. isletmecinin,
abonelik tcreti 6demekle hak sahiplerinin iznini de almis olduguna inanmasi,
FSEK'in 71 inci maddesinin birinci fikrasindaki “yazili izni olmaksizin” unsuruna
iliskin bir yanilgidir. iznin yoklugu sugun kanuni tanimindaki bir unsur olarak
kabul edildiginde bu yanilgi, TCK'nin 30 uncu maddesinin birinci fikrasi
kapsaminda degerlendirilmelidir. Hikme gore fiilin icrasi sirasinda sugun kanuni
tanimindaki maddi unsurlari bilmeyen kisi kasten hareket etmis olmaz; bu hata
dolayisiyla  taksirli  sorumluluk hali saklidir. Bu hatada kaciniimazlik
aranmamaktadir. FSEK'in 71 inci maddesindeki sugun taksirle islenebilen bir hali
bulunmadigindan, hatanin kabuli héalinde beraat sonucu dodacaktir.
isletmecinin, izin bulunmadigini bilmekle birlikte fiilinin hukuka aykiri olmadigini
disiinmesi ise TCK'nin 30 uncu maddesinin doérdinci fikrasindaki haksizlik
yanilgisidir. Hikme goére isledigi fiilin haksizlik olusturdugu hususunda
kaciniimaz bir hataya dlsen kisi cezalandirimaz. Fiilin kanunda suc olarak
tanimlandiginin bilinmemesi ise TCK'nin 4 ncl maddesi uyarinca tek basina
mazeret sayllmamaktadir.

DEVINLAW.COM.TR / INSIGHTS

ABONELIKLi MUZiK - EKiM 2026 / SUBSCRIPTION MUSIC - OCTOBER 2026

TELIF HUKUKU / COPYRIGHT LAW - 15.10.2026

platform obtains from right holders, as a rule, concerns making works and
fixations available to subscribers at a place and time of their choosing under
Articles 25 and 80 of the LIAW. A subscriber playing the music to customers on
business premises is a separate use and requires separate permission under
Article 41 of the LIAW. As the licence agreements between platforms and right
holders are not public, this finding is made with reference to the statutory system
and not to any specific agreement.

Platforms' terms of use may point in the same direction. For example, Spotify's
support page states that, under its terms of use, the service is offered only for
personal and non-commercial use and cannot be played publicly in business
premises such as bars, restaurants, shops and schools. The terms of use of the
app were not discussed in the decision examined; it is therefore not possible to
make any finding regarding the terms of the app at issue.

Regional courts of appeal have addressed this issue before. In its decision of 6
June 2017 (2017/509, 2017/993), the 1ith Criminal Chamber of the izmir Regional
Court of Appeal set aside the first-instance acquittal, stating that the defendant's
Spotify subscription was “an individual subscription and not a commercial or
business subscription”, imposed a judicial fine and deferred the announcement of
the judgment. In that case the first-instance court had held that the element of
intent was not fulfilled because the defendant paid a fee to play music. In its
decision of 26 January 2017 (2017/78, 2017/78), the 12th Criminal Chamber of the
Gaziantep Regional Court of Appeal reversed an acquittal given without examining
whether the subscription was individual or commercial and whether it included the
right to play music in places open to the public. In the case examined, the appeal
review was also carried out by the 1ith Criminal Chamber of the izmir Regional
Court of Appeal, which had issued the 2017 decision.

Kararin Degerlendirilmesi

The Object of Intent and Mistake

In its decision of 28 January 2020, the General Assembly defined the mental
element of the offence as the offender carrying out one of the alternative acts
"knowingly and wilfully, in the knowledge that it infringes moral, economic or
related rights protected under the Law". In the decision examined, the Chamber
explained why the radio case law could not be applied by reference to the
operator's ability to see, choose and change the work to be played. In our opinion,
this approach shows that the operator could know which work was being played. It
does not, however, answer whether the operator knew that the permission
required to play that work on business premises was lacking.

In our opinion, two different mistakes must be distinguished here. The operator's
belief that paying the subscription fee also secured the right holders' permission is
a mistake concerning the element “without written permission” in Article 71(1) of
the LIAW. Where the absence of permission is accepted as an element of the
statutory definition of the offence, this mistake should be assessed under Article
30(1) of the TCC. Under that provision, a person who does not know the material
elements of the statutory definition of the offence at the time of the act does not
act with intent; liability for negligence arising from this mistake is reserved.
Unavoidability is not required for this mistake. Since the offence in Article 71 of the
LIAW has no negligent form, acceptance of the mistake will result in acquittal.
Where the operator knows that permission is lacking but believes the act is not
unlawful, this is a mistake as to wrongfulness under Article 30(4) of the TCC. Under
that provision, a person who makes an unavoidable mistake as to whether the act
constitutes a wrong is not punished. Under Article 4 of the TCC, not knowing that
the act is defined as an offence in the law is not in itself an excuse.
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“ABONELiK UCRETi ODEDiM”: iKi AYRI YANILGI / “I PAID THE SUBSCRIPTION FEE": TWO DIFFERENT MISTAKES

Savunma: “Abonelik {icreti 6dedim”

Defence: “I paid the subscription fee”

Yanilgi neye iliskin? - What is the mistake about?

isletmeci abonelikle iznin de alindigina inanmistir
The business believed the subscription also gave permission

iznin yoklugunu bilmekte, fiilini hukuka uygun sanmaktadir
Knew permission was lacking but believed the act lawful

v

!

“Yazil izni olmaksizin” unsuruna iliskin yanilgi - TCK m. 30/1

Mistake as to the element “without written perrr n"- TCC Art. 30(1)

Haksizlik yanilgisi - TCK m. 30/4
Mistake ¢

ngfulness - TCC Art. 30(4)

v

Kaginilmazlik aranmaz; sugun taksirli hali yoktur

Unavoidability is not required; there is no negligent form of the offence

Hata kacinilmaz midir?

Was the mistake unavoidable?

v

Hatanin kabulii halinde beraat
Acquittal if the mistake is accepted

P

Evet: cezalandirimaz
Yes: not punished

Hayir: sorumluluk kalkmaz

No: liability remains

DEGERLENDIRMEDE BELIRLEYiCi OLGULAR
DECISIVE FACTS IN THE ASSESSMENT

Bilgi diizeyi, egitim, sosyal ve
kiltlrel cevre

Level of knowledge, education, social and authority
cultural setting

YCGK E. 2022/70, K. 2025/24

Yetkili makamin agiklamasina gliven
Reliance on a statement by a competent

4. CDE. 2023/15282, K. 2025/18997

Aboneligin tiiri ve kosullari; 6nceki
ihtar

Type and terms of the subscription; any
prior warning

Kanaatimizce belirleyici

TCK m. 4: Kanunun sug saydigini bilmemek tek basina mazeret degildir. Onama ilaminda TCK m. 30/4 savunmasina iliskin ayri degerlendirme yer almamaktadir.
TCC Art. 4: ignorance of the law is not in itself an excuse. The decision upholding the conviction contains no separate assessment of the Art. 30(4) defence

Ceza Genel Kurulu, 15.01.2025 tarihli ve E. 2022/70, K. 2025/24 sayili kararinda,
hatanin kaginiimaz olup olmadiginin belirlenmesinde “kisinin bilgi dizeyi,
gordigl editim, iginde bulundugu sosyal ve kiltlrel cevre sartlar’nin géz
onlnde bulundurulacagini belirtmistir. Yargitay 4. Ceza Dairesi de 24.11.2025
tarihli ve E. 2023/15282, K. 2025/18997 sayili kararinda, failin yetkili bir organ
veya resmi bir makamin aciklamasina giivenerek hataya diismesi halinde kural
olarak kendisine kusur isnat edilemeyecedgini belirtmistir.

Sanik, temyiz dilekgesinde TCK'nin 30 uncu maddesinin dérdinci fikrasinin
uygulanmasini agikga talep etmistir. Onama ilaminda bu savunmaya iliskin ayri
bir dedgerlendirme yer almamaktadir. Benzer bir durum, Yargitay 7. Ceza
Dairesinin 05.12.2024 tarihli kararina konu olayda da gorilmektedir. O olayda
sanik, YouTube Uzerinden mizik yayini yapmanin sug teskil ettigini bilmedigini
savunmus, Daire mahk(miyet hiikmiinde isabetsizlik gérmemistir. izmir Bolge
Adliye Mahkemesi 11. Ceza Dairesinin 2017 tarihli kararinda da sanik, mizik
¢almanin su¢ oldugunu bilmedigini beyan etmis, bu beyan kararda ayrica
tartisiimamistir.

Kanaatimizce bu iddialarin reddedilebilecegi distnulse dahi, reddin dayanaginin
karar metinlerinden izlenebilmesi gerekir. Sanigin bilgi dlizeyi, aboneligin tirl ve
kosullari ile isletmeciye daha &6nce bir ihtar yapilip yapilmadigi, hatanin
degerlendirilmesinde belirleyici olgulardir. Kanaatimizce abonelik Ucretinin
ddenmesi yetkili bir makamin agiklamasi niteliginde degildir. Buna karsilik, Ceza
Genel Kurulunun 15.01.2025 tarihli kararinda sayilan kisisel olgitler, somut
olayda ancak bu olgular ortaya konularak uygulanabilecektir. istinaf asamasinda
verilen gerekceli karar bu calismada incelenememistir; bu nedenle
degerlendirme, onama ilaminin igerigiyle sinirlidir.

Karsi Oy: Arama ve Gizli Sorusturmaci

Karsi oy, eylemin suc¢ olusturup olusturmadigina degil, delillerin hukuka uygun
elde edilip edilmedigine iliskindir.

DEVINLAW.COM.TR / INSIGHTS

ABONELIKLi MUZiK - EKIM 2026 / SUBSCRIPTION MUSIC - OCTOBER 2026

In its decision of 15 January 2025(2022/70, 2025/24), the General Assembly stated
that, in determining whether a mistake was unavoidable, “the person's level of
knowledge, education, and social and cultural environment” are to be taken into
account. In its decision of 24 November 2025 (2023/15282, 2025/18997), the 4th
Criminal Chamber of the Court of Cassation likewise stated that, as a rule, no fault
can be attributed to an offender who made a mistake in reliance on a statement by
acompetent body or official authority.

In his appeal petition, the defendant expressly requested the application of Article
30(4) of the TCC. The decision upholding the conviction contains no separate
assessment of this defence. A similar situation can be seen in the case underlying
the 7th Criminal Chamber's decision of 5 December 2024. There, the defendant
argued that he did not know that playing music via YouTube was an offence, and
the Chamber found no error in the conviction. In the 2017 decision of the 11th
Criminal Chamber of the izmir Regional Court of Appeal, the defendant likewise
stated that he did not know playing music was an offence, and this statement was
not separately discussed in the decision.

In our opinion, even if these arguments could be rejected, the basis for rejection
should be traceable from the decision texts. The defendant's level of knowledge,
the type and terms of the subscription, and whether the operator had previously
received a warning are decisive facts in assessing the mistake. In our opinion,
payment of the subscription fee does not amount to a statement by a competent
authority. On the other hand, the personal criteria listed in the General Assembly's
decision of 15 January 2025 can be applied to a specific case only once these facts
have been established. The reasoned judgment of the appeal court could not be
examined for this article; the assessment is therefore limited to the content of the
decision upholding the conviction.

The Dissent: Search and Undercover Investigator

The dissent concerns whether the evidence was lawfully obtained, not whether the
act constituted an offence.
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Karsi oya gore isyerinde 5271 saylli Ceza Muhakemesi
Kanunu'nun (“CMK”) 116 ve 119 uncu maddelerine uygun bir
arama karari veya yazli arama emri bulunmadan tespit
yapilmistir. FSEK m. 71deki sug, CMK'nin 139 uncu maddesinin
yedinci fikrasinda gizli sorusturmaci gdrevlendirilebilecek
suglar arasinda sayilmamistir. Ayrica yayinin yapildigi tablet
Uzerinde bir inceleme yapilmamis ve tespitin nasil yapildigi belli
degildir. Karsi oy bu nedenlerle Anayasanin 38 inci maddesi ile
CMK m. 206/2-a, 217/2 ve 230/1 hiikiimlerine dayanarak sanigin

TELIF HUKUKU / COPYRIGHT LAW -

According to the dissent, the inspection at the premises was
carried out without a search decision or written search order
complying with Articles 116 and 119 of Code of Criminal Procedure
No. 5271 (the “CCP"). The offence in LIAW Art. 71 is not among the
offences for which an undercover investigator may be assigned
under Article 139(7) of the CCP. Furthermore, no examination was
made of the tablet used to play the music, and it is unclear how
the identification was carried out. For these reasons, relying on
Article 38 of the Constitution and CCP Arts. 206(2)a), 217(2) and

15.10.2026

beraatine karar verilmesi gerektigi géristindedir.

Ceza Genel Kurulunun arama kavramina iliskin kararlari, karsi oyun
dederlendiriimesinde yol gdstericidir. Kurul, 03.12.2025 tarihli ve E. 2024/43, K.
2025/552 sayil kararinda, aramanin “gizli olani ortaya ¢ikarmak igin yrdtdlen bir
faaliyet” oldugunu, bu nedenle “gdzle gorilen veya acikta birakilan seyler’in
aramanin konusu olamayacadini belirtmistir. Kurul ayni kararda, isyerinin
oninde agikta bulunan esyaya iliskin tespitten sonra isyerinin kapali
bélimlerinde re'sen arama yapilamayacadini kabul etmistir. Kurul, 12.06.2024
tarihli ve E. 2023/455, K. 2024/191 sayili kararinda da kamuya acik kapali
alanlarin kamuya acik olmayan kisimlarinda aramanin ancak hakim karariyla
veya sartlari olustugunda Cumhuriyet savcisinin yazili emriyle yapilabilecegini
belirtmistir.

230(1), the dissent took the view that the defendant should have
been acquitted.

The General Assembly's decisions on the concept of search provide guidance in
assessing the dissent. In its decision of 3 December 2025 (2024/43, 2025/552), the
General Assembly stated that a search is “an activity carried out to reveal what is
hidden”, and that therefore “things visible to the eye or left in the open” cannot be
the subject of a search. In the same decision, it held that after an observation
concerning goods openly displayed in front of a business, the enclosed parts of the
business cannot be searched on the officers' own initiative. In its decision of 12
June 2024 (2023/455, 2024/191), the General Assembly likewise stated that the
parts of enclosed public premises that are not open to the public may be searched
only by decision of a judge or, where the conditions are met, by written order of a
public prosecutor.

MUSTERI ALANINDAN ARKA BOLUME: HANGi iSLEM ARAMA SAYILIR / FROM THE CUSTOMER AREA TO THE BACK: WHICH STEPS COUNT AS A SEARCH

KAFE PLANI (SEMATIK)
CAFE FLOOR PLAN (SCHEMATIC)

. Tezgah

Counter

E i
mélet d

O o 0O O

Miisteri alani
Customer area

B O O O O

Mutfak - depo - ofis

Kitchen- storage

kamuya acik.olmay:

amfi

1 Msterilere acik kapali alanda duyulan miizigin
dinlenmesi ve programla belirlenmesi
Listening to music audible in the customer area and
identifying it with software

Kanaatimizce arama degil - YCGK E. 2024/43

2 | Tablet ekraninda agikta goriilen bilginin
tutanaga gegirilmesi
Recording information openly visible on the tablet
screen

Aramanin konusu dedgil

Tabletin igeriginin incelenmesi
Examining the contents of the tablet

Ayri usul kurallarina tabi

Kamuya agik olmayan kisimlarda arama

Searching parts not open to the public

Hakim karari veya sartlari varsa savcinin yazili emri - YCGK E. 2023/455

T Giris: kolluk, katilan vekili,
Entry

. Usul giivencesi gerekir
Procedural safeguards apply

Arama niteliginde degil
Not a search

e, complainant's counsel, expert

SEMATIK GiZiM; KARAR METNINDE iSYERINiN PLANI YER ALMAMAKTADIR / SCHEMATIC; THE DECISION TEXT CONTAINS NO FLOOR PLAN OF THE PREMISES

Kanaatimizce bu 6lgitler uygulandiginda, misterilerin kullandigi kapali alanda
¢alinan mdizigin dinlenmesi ve bir program araciliiyla belirlenmesi arama
niteliginde degildir. Yargitay 7. Ceza Dairesi de 21.10.2021 tarihli kararinda, delil
tespitinin  kolluk gdrevlilerinin her tlrli tutanadiyla yapilabilecegini kabul
etmistir; ancak bu karar arama kavramini tartismamakta, ispat aracina iliskin
bulunmaktadir. Gizli sorusturmaci itirazi bakimindan ise kararda, kolluk
gorevlilerinin kimliklerini gizleyerek siireklilik arz eden bir faaliyet yurdttiklerine
iliskin bir bilgi yer almamaktadir. Tespit, Cumhuriyet savcisinin talimatiyla ve
katilan vekiliile bilirkisi esliginde yapilmistir.

Karsgl oyun {glincli  tespiti, kanaatimizce ayrica  degerlendirilmeyi

gerektirmektedir. Tespit tutanaginda yayinin tablete yikli bir uygulama
Gzerinden yapildigi belirtiimis, ancak karsi oya gore tablet incelenmemistir.
Tabletin ekraninda agikta gorilen bilgilerin tutanaga gegirilmesi ise aramanin
konusu dedildir. Buna karsilik tabletin igeriginin incelenmesi gerekmis olsaydi,
cihaz tzerinde yapilacak islem ayri usul kurallarina tabi olacakti. Uygulamanin

DEVINLAW.COM.TR / INSIGHTS ABONELIiKLI MUZIK -

EKiM 2026 / SUBSCRIPTION MUSIC -

In our opinion, applying these criteria, listening to music played in the indoor area
used by customers and identifying it with software does not amount to a search. In
its decision of 21 October 2021, the 7th Criminal Chamber likewise accepted that
evidence may be recorded in any kind of report drawn up by police officers; that
decision, however, does not discuss the concept of search and concerns the
means of proof. As to the undercover investigator objection, the decision contains
no information that police officers carried out a continuous activity while
concealing their identity. The inspection was carried out on the instructions of the
public prosecutor, accompanied by counsel for the complainant and an expert.

In our opinion, the dissent's third point requires separate consideration. The
inspection report states that the music was played through an app installed on a
tablet, but according to the dissent the tablet was not examined. Recording
information openly visible on the tablet screen is not the subject of a search. By
contrast, had it been necessary to examine the contents of the tablet, any step
taken on the device would have been subject to separate procedural rules. The
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Devin

hangi abonelik tirdyle kullanildidi ve isletmecinin ticari bir mizik hizmetine
abone olup olmadigi, savunma bakimindan 6nem tasiyan olgulardir.

04

Karar, isyerinde mizik kullanan isletmeler igin somut sonuglar dogurmaktadir.

Bu sonuglar asagidaki tabloda 6zetlenmektedir.

DURUM
SITUATION

LAW &

IP

TELIF HUKUKU / COPYRIGHT LAW - 15.10.2026

type of subscription under which the app was used and whether the operator
subscribed to a commercial music service are facts of importance for the defence.

Isletmeler Bakimindan Sonuglar

Consequences for Businesses

HUKUKIi SONUG
LEGAL CONSEQUENCE

The decision has concrete consequences for businesses that use music on their
premises. These are summarised in the table below.

DAYANAK
BASIS

Bireysel abonelikle misterilere
miizik dinletilmesi

Playing music to customers
under an individual subscription

Radyo yayininin isyerinde
aciimasi

Playing a radio broadcast on the
premises

Mizigin yalnizca calisanlar igin
acik oldugu savunmasi
Defence that the music was on
only for staff

Hak sahipligi belgesinin sikayet
sliresiiginde sunulmamasi
Failure to submit proof of
ownership within the complaint
period

Uzlastirma yapilmadan hiikim
kurulmasi

Judgment given without
mediation

Birden fazla meslek birliginin
eserlerinin ayni fiille
kullaniimasi

Works of several collective
management organisations
used by the same act

Ceza ve hukuki sorumluluk dogabilmektedir
Criminal and civil liability may arise

Ceza sorumlulugunun kast yoklugu nedeniyle dogmadigi kabul edilmistir; kastin
varligi halinde ceza sorumlulugu dogabilmektedir; izin ylikimliligi devam
etmektedir

No criminal liability found owing to absence of intent; criminal liability may arise
where intent exists; the obligation to obtain permission remains

Tespit aninda misteri bulundugu belirlenen olayda kabul gérmemistir
Rejected where customers were found to be present at the time of the inspection

Kovusturmaya yer olmadigi karari verilmekte; sikdyetci davaya katilamamakta
ve hitkmi temyiz edememektedir

A decision of non-prosecution is issued; the complainant cannot join the
proceedings or appeal the judgment

Bozma sebebidir
Ground for reversal

TCK m. 43/2 uyarinca cezada artirm giindeme gelmektedir
Anincrease in the penalty under TCC Art. 43(2) comes into question

FSEK m. 41, 68, 71/1; 7. CD, E. 2025/4040, K. 2026/5401
LIAW Arts. 41, 88, 71(1); 7th CC, 2025/4040, 2026/5401

YCGK, E. 2017/788, K. 2020/34
General Assembly, 2017/788, 2020/34

7.CD, E. 2023/8648, K. 2024/9081
7th CC, 2023/8649, 2024/9081

FSEKm. 75; 7. CD, E. 2023/86489, K. 2024/9081
LIAW Art. 75; 7th CC, 2023/8648, 2024/9081

7.CD, E. 2023/9705, K. 2024/3491
7th CC, 2023/9705, 2024/3491

7.CD, E. 2023/9705, K. 2024/3491
7th CC, 2023/9705, 2024/3491

Uygulamada isletmelerin dikkat etmesi gereken ilk husus, kullanilan mizik
hizmetinin hangi kullanim icin lisanslandigidir. Bireysel abonelik, kural olarak
isyerinde musterilere muzik dinletme izni vermemektedir. Ticari kullanim igin
sunulan arka plan muzik hizmetleri ise hangi hak sahiplerini kapsadiklarina gére

In practice, the first point businesses should check is the use for which the music
service they use is licensed. An individual subscription, as a rule, does not give
permission to play music to customers on business premises. Background music
services offered for commercial use should be assessed according to which right

degerlendirilmelidir. Bu hizmetlerin sézlesmelerinde, eser sahiplerinin, icraci holders they cover. The contracts for such services should state clearly whether

sanatcilarin ve fonogram yapimeilarinin FSEK'n 24 ve 80 inci maddelerinden separate permission must also be obtained from right holders or collective

dogan haklari bakimindan ayrica hak sahiplerinden veya meslek birliklerinden management orgamlsatlons for the rights of authors, performersland phonogram
izin alinmasi gerekip gerekmedidi acikga belirtiimelidir. Eser sahibi bir meslek producers under Articles 24 and 80 of the LIAW. Where the authoris a member of a

s e . N TP R collective management organisation, the organisation's written permission is
birligine Uye ise FSEK'in 24 Gncl maddesinin Gglncl fikrasi uyarinca birligin 9 9 9 P

required under Article 24(3) of the LIAW; for performers and phonogram

yaziliizni aranmaktadir; icraci sanatcilar ve fonogram yapimcilari bakimindan ise o . X
producers, the provisions of Article 80 of the LIAW must also be taken into

FSEK'in 80 inci maddesindeki hiikiimler ayrica dikkate alinmalidir.
account.

UYGULAMADA

IN PRACTICE

DEVINLAW.COM.TR / INSIGHTS

Suc sikayete bagldir ve uzlastirma kapsamindadir. Ceza Genel
Kurulu, 28.01.2021 tarihli ve E. 2018/621, K. 2021/3 sayil
kararinda, temsil sugu bakimindan FSEK'in 71inci maddesindeki
etkin pismanlik hikmunin uygulanamayacadini, ancak sugun
sikdyete bagh olmasi nedeniyle uzlastirma kapsaminda
bulundugunu kabul etmistir. isletmeci bakimindan uzlastirma
asamasl, hak sahipleriyle lisans sézlesmesi ve gecmis kullanim
bedeli konusunda anlasma saglanabilecek asamadir. Hikmiin
acgiklanmasinin geri birakilmasi bakimindan ise Yargitay 7. Ceza

ABONELIiKLI MUZIK -

EKiM 2026 / SUBSCRIPTION MUSIC -

The offence depends on a complaint and is subject to mediation.
In its decision of 28 January 2021(2018/621, 2021/3), the General
Assembly held that the effective repentance provision in Article
71 of the LIAW cannot be applied to the performance offence, but
that the offence is subject to mediation because it depends on a
complaint. For the operator, the mediation stage is the stage at
which agreement can be reached with right holders on a licence
agreement and on a fee for past use. As to deferral of the
announcement of the judgment, in its decision of 5 December
2024 the 7th Criminal Chamber found it unlawful, in a case where
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Dairesi, 05.12.2024 tarihli

bulunmayan olayda “zararin giderilmedigi” gerekgesiyle hiikmiin
olmadigina karar

aciklanmasinin - geri  birakilmasina yer
verilmesini hukuka aykiri bulmustur.

kararinda olgllebilir bir zarar

TELIF HUKUKU / COPYRIGHT LAW - 15.10.2026

there was no measurable damage, to refuse deferral on the
ground that “the damage had not been compensated”.

isletmeler igin kontrol listesi
Checklist for businesses

MUZiK HiZMETi / MUSIC SERVICE

O Kullanilan hizmetin bireysel mi, ticari kullanim igin mi sunuldugu belirlendi.
O Hizmetin kullanim kosullarinda isyerinde ¢almaya iliskin hiikiim incelendi.
O Ticari arka plan mizik hizmetinin s6zlesmesinde hangi hak sahiplerinin kapsandig

ve ayricaizin gerekip gerekmedigi yazil.
iZINLER / PERMISSIONS

O Eser sahipleri bakimindan meslek birliginden yazili izin alindi (FSEK m. 24/3, 41,

52).

O icraci sanatgilar ve fonogram yapimeilari bakimindan ayrica izin alindi (FSEK m.
80).

O Radyo agiliyorsa izin ylikimlGliginin devam ettigi dikkate alindi; meslek birligi

ihtarindan sonra izinsiz yayin strdirilmuyor.

SIKAYET HALINDE / IF A COMPLAINT IS FILED

O Sikayetcinin hak sahipligi belgesini sikayet siresiiginde sunup sunmadigi kontrol
edildi (FSEK m. 75).

O Tespit tutanaginin nasil diizenlendigi ve tabletin incelenip incelenmedigi kontrol
edildi.
O Uzlastirma asamasinda lisans ve ge¢mis kullanim bedeli konusunda anlasma

degerlendirildi.

SONUG / CONCLUSION

Established whether the service is offered for individual or commercial use.
The terms of use reviewed for any provision on playing music on business premises.

The contract for a commercial background music service states which right holders
are covered and whether separate permission is needed.

Written permission obtained from the collective management organisation for
authors (LIAW Arts. 24(3), 41, 52).

Separate permission obtained for performers and phonogram producers (LIAW Art.
80).

Where radio is played, the continuing obligation to obtain permission is taken into

account; unlicensed playing is not continued after a warning from a collective
management organisation.

Checked whether the complainant submitted proof of ownership within the
complaint period (LIAW Art. 75).

Checked how the inspection report was drawn up and whether the tablet was
examined.

Agreement on a licence and a fee for past use considered at the mediation stage.

Abonelik dicretinin ddenmesi, umuma agk mahbalde temsil igin gerekli izin yerine

gecmemektedir.”

“Payment of the subscription fee does not replace the permission required for performance on premises open to the

]

public’

Kanaatimizce Yargitay 7. Ceza Dairesinin 05.05.2026 tarihli karari, isyerinde
mizik yayininda ceza sorumlulugunun &lgltlind, mizigin kaynagina degil
isletmecinin yayin akisini kontrol etme imkanina baglamaktadir. Daire, radyo
yayinlarinda kastin bulunmadigina iliskin Ceza Genel Kurulu kararini abonelikli
mizik uygulamasina uygulamamis ve bu sonuca, ayni 6lgitin YouTube ve
bilgisayarda depolanmis dosyalar igin kullanildigi kararlar dogrultusunda
varmistir. Radyo vyayininda cezaya hikmedilmemesinin sebebi de kastin
bulunmamasidir; kastin bulundugu durumlarda radyo yayini bakimindan da ceza
sorumlulugu dogabilecektir. Abonelik tcretinin 6denmesi, umuma agik mahalde
temsil igin gerekliizin yerine gegmemektedir.

Kanaatimizce kararin, iznin yokluguna iliskin sonucu FSEK'in mali haklarin
bagimsizhigi ilkesiyle ve umuma acik mahallere iligkin izin sistemiyle uyumludur.
Ancak bu tespit, eylemin hukuka aykiriligina iliskindir. Sanigin abonelikle iznin de
alindigina inanmasi TCK'nin 30 uncu maddesinin birinci fikrasi, fiilinin hukuka
aykiri olmadigini distinmesi ise ayni maddenin dérdinci fikrasi bakimindan
ayrica dederlendirilmesi gereken hususlardir ve onama ilaminda bu
degerlendirme yer almamaktadir. Kanaatimizce karsi oyda ileri siriilen arama

DEVINLAW.COM.TR / INSIGHTS ABONELIKLI MUZIiK -

EKiM 2026 / SUBSCRIPTION MUSIC -

In our opinion, the decision of the 7th Criminal Chamber of 5 May 2026 ties the
criterion for criminal liability for playing music on business premises to the
operator's ability to control the flow of the broadcast, whatever the source of the
music. The Chamber did not apply the General Assembly decision on the absence
of intent in radio broadcasts to a subscription music app, and reached this result
in line with decisions applying the same criterion to YouTube and to files stored on
a computer. The reason no penalty was imposed for the radio broadcast was
likewise the absence of intent; where intent exists, criminal liability may also arise
for radio broadcasts. Payment of the subscription fee does not replace the
permission required for performance on premises open to the public.

In our opinion, the decision's conclusion on the absence of permission is
consistent with the LIAW's principle of the independence of economic rights and
with the permission system for premises open to the public. That finding, however,
concerns the unlawfulness of the act. The defendant's belief that the subscription
also secured permission must be assessed separately under Article 30(1) of the
TCC, and his belief that the act was not unlawful under Article 30(4) of the same
article; the decision upholding the conviction contains no such assessment. In our
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itirazi, musterilere agik alanda duyulan mizigin tespiti bakimindan Ceza Genel
Kurulunun arama tanimiyla ortlismemekte, tespitin nasil yapildigina iliskin
belirsizlik ise delil degerlendirmesi bakimindan 6nem tasimaktadir.

Netice itibariyla isyerinde bireysel abonelikle miizik ¢alinmasi hukuki ve cezai
sorumluluk dogurabilmektedir. Bu riskin azaltiimasi, kullanilan miizik hizmetinin
lisans kapsaminin incelenmesine ve gerekli izinlerin FSEK'in 41 ve 52 nci
maddeleri uyarinca hak sahiplerinden veya meslek birliklerinden yazili olarak
alinmasina baghdir.

TELIF HUKUKU / COPYRIGHT LAW - 15.10.2026

opinion, the search objection raised in the dissent does not match the General
Assembly's definition of search as regards identifying music audible in an area
open to customers, while the uncertainty as to how the identification was carried
out is of importance for the assessment of evidence.

In conclusion, playing music on business premises under an individual
subscription may give rise to civil and criminal liability. Reducing this risk depends
on reviewing the licence scope of the music service used and on obtaining the
necessary permissions in writing from right holders or collective management
organisations under Articles 41and 52 of the LIAW.
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isbu makale genel bilgilendirme amaciyla hazirlanmis olup hukuki tavsiye niteligi tasimamaktadir. Makalede
anilan mahkeme kararlari yayin tarihi itibariyla erisilebilen karar metinlerine dayanmaktadir; karar
ézetlerinde yer alan tespitler ilgili mahkemelerin degerlendirmesidir. isbu yazi avukat ile mivekkil arasinda
bir iliski kurmamakta ve giincellenmesi hususunda herhangi bir taahhiit igermemektedir. 15 Ekim 2026.
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